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 Proposal #1 
 

Guardianship and Conservatorship Program Rules Regulations 
 
404 Contact with the Incapacitated PersonIndividual Subject to Guardianship and/or 
Conservatorship 
 
404.1 Guardians of the Person or their designees shall have meaningful in-person 
contact with their clients as needed, generally no less than monthly, unless otherwise 
authorized by court approval of the guardian’s plan or court order. Meaningful contact 
with the individual under guardianship is to promote the health and well-being of the 
individual, and, if authorized by the court, the financial affairs of the person, and to stay 
informed of the individual’s status and needs and make decisions that support, 
encourage, and assist the individual’s capabilities and wishes.  Meaningful contact may 
be in-person contact, or via an alternative means of visitation such as: live video 
conferencing; telephone calls; interviews with third party experts such as medical 
providers; or interviews with care providers. CPGCs shall continue to document the 
alternative means of visitation and outreach, along with documentation of the 
circumstances.   If contact is not made monthly, the reasons for less frequent contact 
shall be documented and included in the periodic reporting to the court. Living in a 
staffed residential facility or at home with a paid caregiver is not sufficient justification for 
reducing the frequency of in-person contact.  

404.1.1 The guardian should, when appropriate, assess the incapacitated 
person's  individual’s physical appearance and condition (taking into account the 
incapacitated person’s  individual’s privacy and dignity) and assess the 
appropriateness of the incapacitated person's  individual’s current living situation 
and the continuation of existing services, taking into consideration all aspects of 
social, psychological, educational, direct services, health and personal care 
needs, as well as the need for any additional services.  

404.1.2 The guardian shall maintain regular communication with the individual, 
service providers, caregivers, and others attending to the incapacitated person 
individual.  

404.1.3 The guardian shall participate in care or planning decisions concerning 
the residential, educational, vocational, or rehabilitation program of the 
incapacitated person individual.  

404.1.4 The guardian shall request that each residential care professional 
service provider develop an appropriate service plan for the incapacitated 
personindividual and take appropriate action to ensure that the service plans are 
being implemented.  

404.1.5 The guardian shall ensure that the personal care guardian’s plan is being 
properly followed by examining charts, notes, logs, evaluations, and other 
documents regarding the incapacitated person individual at the place of 
residence and at any program site.  
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404.2 Guardians of the Estate Conservators only or their designees shall maintain 
meaningful in-person contact with their clients generally no less than quarterly absent 
court order, but in any event, at a frequency as appropriate and as necessary to verify 
the individual's condition and status and the appropriateness of financial arrangements. 
Meaningful contact with the individual under conservatorship is to stay informed of the 
individual’s status and needs and make decisions that support, encourage, and assist 
the individual’s capabilities and wishes.  Meaningful contact may be in-person contact, 
or via an alternative means of visitation such as: live video conferencing; telephone 
calls; interviews with third party experts such as medical providers; or interviews with 
care providers. CPGCs shall continue to document the alternative means of visitation 
and outreach, along with documentation of the circumstances.    
 
404.3 A certified professional guardian of the person, as a sole practitioner or agency, 
must ensure that the initial in-person visit and then one visit every three months is made 
by a certified professional guardian, unless otherwise approved by the court. A certified 
professional conservator, as a sole practitioner or agency, must ensure that the initial in-
person visit and then one visit every six months is made by a certified professional 
conservator unless otherwise approved by the court. For other meaningful in-person 
visits, a certified professional guardian or conservator, as a sole practitioner or agency, 
may delegate the responsibility for in-person visits with a client to: (a) a non-
guardian/conservator employee of the certified professional guardian or conservator, 
sole practitioner or agency, (b) an independent contractor or (c) any individual who has 
been specifically approved by the court. In all cases, before the delegation, a certified 
professional guardian or conservator with final decision making authority on the case 
must document the suitability of the delegation, having considered: (a) the needs of the 
client, and (b) the education, training and experience of the delegate. (Adopted 10-14-
2013).  Delegation of a power to an agent must be consistent with the guardian and 
conservator’s fiduciary duties and guardian and conservator’s plan(s) and other 
requirements of delegation under RCW 11.130.125 and Regulation 4141.  
 
RCW 11.130.125  
 
1Regulation 414 will address delegation requirements specified in the Uniform 
Guardianship, Conservatorship, and Other Protective Arrangements Act at RCW 
11.130.125.   
 
 
404.4. Each certified professional guardian and conservator or certified professional 
guardian and conservator agency shall conduct a criminal history check on any 
guardian or agency employees who come into contact with the person or estate of an 
incapacitated person prior to any contact. No guardian or agency shall knowingly allow 
an employee who has been convicted of a felony or has been adjudicated by any court 
or administrative agency of a having engaged in abuse, neglect or financial exploitation 
of a vulnerable adult or child to have contact with the person or estate of an 
incapacitated person. exercise reasonable care, skill, and caution in ensuring a 
background check is conducted on their own employees, other agents, and any 
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employees of those agents, to the extent the guardian or conservator has delegated a 
power to such employee or other agent. 
 
RCW 11.130.125 (2) (e) 
 
 
When determining the scope of a background check, the guardian or conservator 
should consider the abilities and vulnerabilities of the protected person and the specific 
task(s) that the employee or agent are being delegated.  
 
A background check must include a criminal history check utilizing public or proprietary 
databases 2that are available to the public.  
 
2 Examples of public or proprietary databases include, but are not limited to, the Washington 
State Patrol’s “Washington Access to Criminal History” (WATCH), Superior Court databases 
(Odyssey, LINX, ECR Online), Department of Social and Health Services Public Disclosure 
Office, and the Federal Bureau of Investigations Identity History Summary Check (IdHSC).  
 
 
Additionally, a background check should include a check of public or proprietary 
databases that report substantiated findings of abuse, neglect, or exploitation of a 
vulnerable adult.  
 
When engaging licensed agencies that are required by law or regulation to obtain 
background checks on their employees, the guardian and conservator may rely on the 
declaration of the agency that they comply with State background check requirements..  
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 WAPG Proposal - #2 
 

Guardianship and Conservatorship Program Rules Regulations 
 
404 Contact with the Incapacitated PersonIndividual Subject to Guardianship and/or 
Conservatorship 
 
404.1 Guardians and conservators shall have meaningful contact with the individual 
under guardianship/conservatorship to promote the health, well-being, and financial 
affairs of the person and to stay informed of the individual’s status and needs and make 
decisions that support, encourage, and assist the individual’s capabilities and wishes. 
Meaningful contact may include in-person or virtual communication with the individual or 
others involved with the individual’s care or finances.  For guardians, meaningful contact 
once a month is considered a best practice.  For conservators, meaningful contact once 
every quarter is considered a best practice.     Guardians of the Person shall have 
meaningful in-person contact with their clients as needed, generally no less than 
monthly. If contact is not made monthly, the reasons for less frequent contact shall be 
documented and included in the periodic reporting to the court. Living in a staffed 
residential facility or at home with a paid caregiver is not sufficient justification for 
reducing the frequency of in-person contact.  

404.1.1 The guardian should, when appropriate, assess the incapacitated person's  
individual’s physical appearance and condition (taking into account the incapacitated 
person’s  individual’s privacy and dignity) and assess the appropriateness of the 
incapacitated person's  individual’s current living situation and the continuation of 
existing services, taking into consideration all aspects of social, psychological, 
educational, direct services, health and personal care needs, as well as the need for 
any additional services.  

404.1.2 The guardian shall maintain regular communication with the individual, service 
providers, caregivers, and others attending to the incapacitated person individual.  

404.1.3 The guardian shall participate in care or planning decisions concerning the 
residential, educational, vocational, or rehabilitation program of the incapacitated person 
individual.  

404.1.4 The guardian shall request that each residential care professional service 
provider develop an appropriate service plan for the incapacitated personindividual and 
take appropriate action to ensure that the service plans are being implemented.  

404.1.5 The guardian shall ensure that the personal care guardian’s plan is being 
properly followed by examining charts, notes, logs, evaluations, and other documents 
regarding the incapacitated person individual at the place of residence and at any 
program site.  

 

404.2 Guardians of the Estate Conservators only shall maintain meaningful in-person 
contact with their clients generally no less than quarterly absent court order, but in any 
event, at a frequency as appropriate and as necessary to verify the individual's condition 
and status and the appropriateness of financial arrangements.  
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404.32 A certified professional guardian of the person, as a sole practitioner or agency, 
must ensure that the initial in-person visit and then one visit every three months is made 
by a certified professional guardian, unless otherwise approved by the court. A 
conservator, as a sole practitioner or agency, must ensure that the initial in-person visit 
and then one visit every six months is made by a certified professional conservator 
unless otherwise approved by the court For other meaningful in-person visits, a certified 
professional guardian or conservator, as a sole practitioner or agency, may delegate the 
responsibility for in-person visits with a client to: (a) a non-guardian/conservator 
employee of the certified professional guardian or conservator, sole practitioner or 
agency, (b) an independent contractor or (c) any individual who has been specifically 
approved by the court. In all cases, before the delegation, a certified professional 
guardian or conservator with final decision making authority on the case must document 
the suitability of the delegation, having considered: (a) the needs of the client, and (b) 
the education, training and experience of the delegate. (Adopted 10-14-2013).  
Delegation of a power to an agent must be consistent with the guardian and 
conservator’s fiduciary duties and guardian and conservator’s plan(s) and other 
requirements of delegation under RCW 11.130.125 and Regulation 4141.  
 
RCW 11.130.125  
 
1Regulation 414 will address delegation requirements specified in the Uniform 
Guardianship, Conservatorship, and Other Protective Arrangements Act at RCW 
11.130.125.   
 
 
404.43. Each certified professional guardian and conservator or certified professional 
guardian and conservator agency shall conduct a criminal history check on any 
guardian or agency employees who come into contact with the person or estate of an 
incapacitated person prior to any contact. No guardian or agency shall knowingly allow 
an employee who has been convicted of a felony or has been adjudicated by any court 
or administrative agency of a having engaged in abuse, neglect or financial exploitation 
of a vulnerable adult or child to have contact with the person or estate of an 
incapacitated person. exercise reasonable care, skill, and caution in ensuring a 
background check is conducted on their own employees, other agents, and any 
employees of those agents, to the extent the guardian or conservator has delegated a 
power to such employee or other agent. 
 
RCW 11.130.125 (2) (e) 
 
 
When determining the scope of a background check, the guardian or conservator 
should consider the abilities and vulnerabilities of the protected person and the specific 
task(s) that the employee or agent are being delegated.  
 
A background check must include a criminal history check utilizing public or proprietary 
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databases 2that are available to the public.  
 
2 Examples of public or proprietary databases include, but are not limited to, the Washington 
State Patrol’s “Washington Access to Criminal History” (WATCH), Superior Court databases 
(Odyssey, LINX, ECR Online), Department of Social and Health Services Public Disclosure 
Office, and the Federal Bureau of Investigations Identity History Summary Check (IdHSC).  
 
 
Additionally, a background check should include a check of public or proprietary 
databases that report substantiated findings of abuse, neglect, or exploitation of a 
vulnerable adult.  
 
When engaging licensed agencies that are required by law or regulation to obtain 
background checks on their employees, the guardian and conservator may rely on the 
declaration of the agency that they comply with State background check requirements..  
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NEIL & NEIL, P.S.GERALD W. NEIL
CHRISTOPHER E. NEIL
DEBORAH J. JAMESON

ATTORNEYS AT LAW
5302 PACIFIC AVENUE

TACOMA, WASHINGTON 98408
(253) 475-8600

(253) 473-5746 FAX

October 20, 2021

Certified Professional Guardian Board
c/o Administrative Office of the Courts
PO Box 41170
Olympia WA 98504

Re: Comments on Proposed Regulations

Dear CPG Board:

I appreciate the opportunity to comment again on the proposed regulations 400­
408. I listened to a recent Board meeting and heard the discussion on the regulations.
One comment stood out to me — a Board member stated that the Board should not be in
the business of "legislating with regulations." I wanted the Board to examine SOP 404
in the light of that comment.

SOP 404 creates a defined (not less than monthly) frequency of visitation
requirement that is not in the statute. The UGA requires a guardian to become, or
remain, personally acquainted with the individual and maintain sufficient contact through
regular visits to know the individual's abilities, limitations, needs, opportunities, and
physical and mental health. RCW 11.130.325(2)(a).

Since each guardianship is, by law, to be as unique as the individual, are fixed
minimum visitation schedules any longer appropriate? Mandatory visit schedules look
like legislating via regulation. Isn't it enough for the guardian/conservator to address the
issue of the number of visits in their plans and in their annual reports? Guardians
and/or conservators will literally have to provide all of the dates of their visits to the
court, so the court can determine, based on the totality of circumstances, whether the
number of visits was sufficient.

I would propose amending 404.1 to state:

Guardians shall have meaningful in-person contact with their clients
as needed,

contact shall be documented and included in the periodic reporting
to the court.

I do not understand SOP 404.1.5 as written. What is the "guardian's plan" ? Is

The frequency of the
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Letter to CPGB
October 20, 2021
Page 2

the Board referring to the Guardian's Plan that is filed 90 days after appointment? If so,
the Guardian's Plan has very little nexus with the kinds of information kept in charts,
notes, logs, evaluations, and other documents at the individual's place of residence or
program site.

There is no requirement in the UGA for guardians to examine the individual's
medical, social work or care records kept at the individual's residence. A guardian is
required to "monitor the quality of services" under RCW 11.130.325(2)(d), but that
requirement is captured by SOP 404.1.4.

I would recommend the Board delete SOP 404.1.5.

Thank you again for the second opportunity to comment on the proposed
regulation changes.

Very truly yours,

DEBORAH JAMESON
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1 

CERTIFIED PROFESSIONAL GUARDIAN BOARD MEETING 
April 11, 2011 

9:00 a.m. -  3:00 p.m. 
SeaTac Conference Center, 18000 International Blvd., SeaTac, WA 

AGENDA 

1. Meeting Called to Order

2. Board Business
a. Proposed Minutes, March 14, 2011
b. Chair Report

Legislative update
Long-Term Planning Meeting

3. CPG Practice Experience

4. Staff Update
ID Badges
Telephone Meetings

5. Committee Reports
a. SOPC Committee

CPGB No. 2007-025 Update
E&O Implementation Process

b. Application Committee.
Regulation 112 and 113
Regulation 111

c. Education Committee
Testing

d. Appeals Panel

7. Executive Session
Appeals Panel decision, applications,

8. Open Session
Reconvene for Board action on Executive 
Session 

9. Regulations Committee
Standards of Practice 

Judge Wickham 

Dan Smerken 

Deborah Jameson 

Comm. Valente 

Robin Balsam 

Gary Beagle 

Judge Lawler 

CLOSED TO PUBLIC 

Chris Neil 

Next Meeting Date: May 9, 2011, Teleconference at 8:00 am 

If you are in need of an accommodation, please contact Deborah Jameson at the 

Administrative Office of the Courts at (360) 705-5227. This meeting site is barrier free. 
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404 Contact with the Incapacitated Person-tabled by Board 1/10/11 with direction to 
review in light of definitions of "shall"1 "must"1 "should" 1 "may" 1 etc. 

404.1 401.15 Guardians of the Person shall have meaningful in-person contact with their clients 
as needed, generally no less than monthly. If contact is not made monthly, the reasons for less 
frequent contact shall be documented and included in the periodic reporting to the court. Living 
in a staffed residential facility or at home with a paid caregiver is not sufficient justification for 
reducing the frequency of in person contact. and shall maintain telephone contact with care 
providers, medical staff, and others \Vho manage aspects of care as needed and appropriate. 
Meaningful in person contact shall provide the opportunity to observe the incapacitated person's 
circumstances and interactions with care givers. 

404.1.1 The guardian shall assess the incapacitated person's physical appearance and 
condition and assess the appropriateness of the incapacitated person's current living 
situation and the continuation of existing services, taking into consideration all 
aspects of social, psychological, educational, direct services, health and personal 
care needs, as well as the need for any additional services. 

404.1.2 The guardian shall ffH:l&t-maintain regular communication with service providers, 
caregivers, and others attending to the incapacitated person. 

404.1.3 The guardian shall ffH:l&t-participate in care or planning decisions concerning the 
residential, educational, vocational, or rehabilitation program of the incapacitated 
person. (Reg ctee 2 to 1 pro adding "shall") 

404.1.4 The guardian shall request that each extended-care professional service provider 
develop an appropriate service plan for the incapacitated person and take 
appropriate action to ensure that the service plans are being implemented. 

404.1.5 The guardian shall ensure that the personal care plan is being properly followed by 
examining charts, notes, logs, evaluations, and other documents regarding the 
incapacitated person at the place of residence and at any program site. 

Comments: 

• Proposed 404.l. l: We have never asked our clients to undress to assess their
physical condition  and  will not  even if you  adopt  this standard and  all the CPGs
on the Board say they do it. We will rely on the nursing staff in the residential
facilities and physicians for those in their own homes. We do not know of any
regulation  that allows us to  do this and   yet  you  want to mandate that we do it.
We believe it is a violation of our clients' rights to dignity. This is not a Guardian
responsibility!!! This should be deleted entirely. When we visit monthly we visit with
our clients after we have visited with staff. Our visits are normally friendly and
include a visit with our puppy Bruno and sometimes our granddaughters.

• Proposed 404. l .4: Why do we need to ask for a separate service plan for each
provider when that is monitored by DSHS for Medicaid clients? Guardians are not
the ones that should be policing medical providers. This one is over kill and should
be deleted or exempted in Medicaid cases. In SNF's an MDS is done quarterly

28 
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and in AFH or AL there is a Negotiated Care Plan and annual HCS assessment. 
For private pay clients we pay a nurse to do an assessment. 

• 404.1 .4 A definition of "extended care professional service provider" is needed.
This is not a term of art with a generally accepted meaning. I assume it refers to
home care agencies, residential facilities, and therapists; but others may make
other assumptions. Guardians commonly pay people to provide  services over
time that are less intensive or formal, and for which development of a written
service plan is not needed.

• Proposed 404.1 .5: Reviewing charts, notes etc. is not a service DSHS considers a
Guardian task per WAC 388-79-050 (4) (b) (ii). We have never done this for our
Medicaid clients because it is not necessary for our clients in Nursing Homes,
Assisted Living facilities and Adult Family Homes. State law requires regular review
of charts by trained state employees. State law also requires all facilities to notify
Guardians when there is a problem or incident. If we were to do this it  would
increase our time by 25% per client and require extensive training of  all Guardians
to  know what they were looking at. We do  interact with staff on  our monthly visits
in residential facilities  to  get  updated  and we are called when  there is  a  change
in condition and participate in decisions related to care. We follow up  on  all
changes in health care including hospitalizations even when some hospital staff
refuse to talk to us. This should be deleted.

• 404.1 - 404.1.2 -I recommend the adoption of the proposed additional language
in 404.1, requiring at least monthly contact by guardians. I also recommend the
adoption of the language relating to assessment of the incapacitated person's
situation (404.1.1). These standards are particularly important to the prevention of
abuse. Incapacitated persons in all contexts - facility and community- are
vulnerable to abuse, neglect, and exploitation. Frequent in-person cor:itact is the
most effective method available to guardians to assure that the individual is safe
and healthy.

• 404.1.3 - I recommend adding to 404.1.3 the following language: The guardian
shall support the active, in-person participation of the incapacitated person in
care and planning decisions, where appropriate.

The participation of the guardian in planning and decisions is essential. It is also
essential that the incapacitated person if at all possible. Many incapacitated
persons can g'ain skills and increase competencies given appropriate support in
participating in meetings  and  other  planning  opportunities, and the
incapacitated person is more likely to be committed to decisions where s/he is
involved in the process.

• 404.1.3 This is plainly worded and is a non-discretionary requirement  to attend
every care planning meeting. There can be no disagreement that participation in
care plans is a basic element of the work of a guardian. But it is certainly not the

Page 77 of 129



30 

case that no care planning meeting can ever be missed. This kind of rule alters 
the role of guardian from advocate andprotector to functionary. 

• I did not find a  standard  that  addresses  sexual  contact  between  the guardian
and the incapacitated person. I recommend  adoption  of  the approach  taken  by
the National Guardianship Association  (in  boldface  b$1ow)  :Standard  3
Guardian's Professional Relationship with the Ward
I. The guardian shall avoid personal relationships with the ward , the ward's family,
or the ward's friends, unless the guardian is a family member, or unless such a
relationship existed before the appointment of the guardian.
II. The guardian may not engage in sexual relations with a ward unless the
guardian is the ward's spouse or a physical relationship existed before the
appointment of the guardian

• We were reviewing the proposed SOPs for guardians at the WAPG seminar
yesterday.  I am  dismayed at the onerous requirements imposed on guardians at
the same time DSHS limits funding for guardians I have other issues with the
proposed rule changes. But for now, have two: Would the board consider DSHS
limitations in its requirements for monthly visits for GOP and quarterly visits of GOE?
Would the board consider court orders which allow 6-week visits, in light of these
DSHS funding limits?

404.2 401.16 Guardians of the Estate only shall maintain meaningful in-person contact with their 
clients generally no less than quarterly absent court order, but in any event, at a frequency as 
appropriate and as necessary to verify the individual's condition and status and that financial 
arrangements are appropriate appropriateness of financial arrangements. 

Comments: 

• Proposed 404.2: Guardian of Estate only must visit quarterly. We have two minors
where our responsibility is to protect their inheritance from family until they turn 18.
We have no responsibility  for  their  "condition"  or  "financial  arrangements". We
do not believe visiting is an appropriate expense per proposed standard 410. The
frustration is that if this standard is passed, we will have to spend our clients
inhertiance to·  g o  to  court and say no  visits are  necessary. We advised NGA that
we cannot follow their SoP  and  they  have  never  complained. We  don't  visit
these children at all so you would be citing us regularly for a  violation of this SoP.
This should be  revised or deleted. ·

• . This is the only section which I believe to be in unambiguous error. This provision
will impose considerable cost on IPs without any certain benefit. CPGs are invited
and enabled by this provision to provide unnecessary service. It will be almost
impossible to challenge fees of a CPG acting under color of this requirement.

• I also question the b oard's quarterly visit requirement for all GOEs. Example: I
have a limited GOE in which I primarily provide allowance and pay certain bills
for a woman who is high functioning, all via court order. I keep in touch via
phone. Going to her home and spending her money for a visit is really
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unnecessary in my opinion and  is a  waste of  her money  as she is  private pay. 
also have a GOE of minor and I am holding her money from a settlement of a 
personal injury matter. I have never met the minor child. I would like to get court 
orders on both of these cases stating I do not have to visit at all. 
Our cases are so fact driven I believe it difficult to regulate and it seems the court 
is in a better position to make some of these decisions because I can present 
facts to the court, and describe situations, etc. 

404.3 Each certified professional guardian or certified professional guardian agency shall 
conduct a criminal history check on any guardian or agency employees who come into contact 
with the person or estate of an incapacitated person prior to any contact.  No guardian or 
agency shall knowingly allow an employee who has been convicted of a felony or has been 
adjudicated by any court or administrative agency of a having engaged in abuse, neglect or 
financial exploitation of a vulnerable adult or child to have contact with the person or estate of an 
incapacitated person. 

Comments:· 

• Does this include the person nominated a standby guardian?

• Guardian's in at least King and Pierce Counties have been filing Declarations for
years in which they attest to performing background checks on all of their
employees; in all of this time I have not heard that any complications have
occurred when a check revealed a conviction. I'd orient to keeping the
language consistent with the statute and simple, and in the manner of simplicity
contained in the language of our application regulations.

• I have never hired a felon (that I know of) however I need to have a better
understanding of the reason behind this most absolute rule. Most guardianship
employees never have any private contact with the Incapacitated Person. And if
they do, it is for a very limited time. In all cases the assets in the guardianship
should be court protected by blocking and bonding. Therefore theft should be
both rare, and recoverable. Plus, the guardian has personally guaranteed the
fidelity of the bond with the guardian's personal assets (meaning family home).

• Are we really sure that this rule is in the best interest of the population we serve?
have a case where it was not. The felony limitation in guardianship, recently
made it impossible for a mother, to be guardian of the person for her disabled
child, when that mother made a bad decision 25 years ago when she was 18.
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ADMINISTRATIVE OFFICE OF THE COURTS 
Callie T. Dietz 

State Court Administrator 

Proposed SOP 404.3 

Current SOP 404.3 will be renumbered and become 404.4 

Proposed SOP 404.3 as adopted during the June 10, 2013 meeting. 

404.3 A certified professional guardian of the person must personally make the initial in 
person visit and then must personally visit every three months, unless otherwise 
approved by the court. For other meaningful in-person visits, a certified professional 
guardian or certified professional guardian agency may delegate the responsibility for 
in-person visits with a client to: (a) a non-certified professional guardian employee of the 
certified professional guardian or agency, (b) an independent contractor or (c) any 
individual who has been specifically approved by the court. In all cases, before the 
delegation, a certified professional guardian with final decision making authority on the 
case must document the suitability of the delegation, having considered: (a) the needs 
of the client, and (b) the education, training and experience of the delegate. The 
documentation shall be: dated and signed by the certified professional guardian and 
maintained in the guardian’s client file. 

The Regulations Committee submits the following revision for Board 
consideration: 

404.3 A certified professional guardian of the person, as a sole practitioner or agency, 
must  ensure that the initial in-person visit and then one visit every three months is made 
by a certified professional guardian, unless otherwise approved by the court. For other 
meaningful in-person visits, a certified professional guardian, as a sole practitioner or 
 agency, may delegate the responsibility for in-person visits with a client to: (a) a non- 
guardian employee of the certified professional guardian, sole practitioner or agency, (b) 
an independent contractor or (c) any individual who has been specifically approved by 
the court. In all cases, before the delegation, a certified professional guardian with final 
decision making authority on the case must document the suitability of the delegation, 
having considered: (a) the needs of the client, and (b) the education, training and 
experience of the delegate.  
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Summary of Public Comments 
 
Against Delegation 

1. Persons designated to visit IPs for CPGs are not have the UW training 
2. Courts should approve anyone designated to visit who isn’t a CPG. 
3. The guardian has a statutory duty to visit (RCW 11.92.043(34) prescribes that a 

guardian has a duty “to care for and maintain the IP in  
4. The court in Raven vs. DSHS characterized visits as duties of the guardian. 
5. NGA Standard 13 V – “ The guardian shall visit the no ward no less than 

monthly.” 
6. NGA Standard 23 (I) – “The guardian shall limit each caseload to a size that 

allows the guardian to accurately and adequately support and protect the ward, 
that allows a minimum of one visit per month with each ward, and that allows 
regular contact with all service providers.” 

7. Allowing guardians to designate others to visit undermine certification. 
8. Allowing guardians to designate others to visit will result in some CPGs never 

visiting. 
9. Please clarify “non-certified professional guardian employee”. 
10. It is alleged that the fiduciary duties of the responsible paid guardian are being 

routinely and too frequently delegated to unauthorized and unqualified junior 
employees. 

11. Delegation doesn’t provide checks and balances. 
12. One single guardian should be responsible and accountable.  
13. Establishes a different standard for agency vs individual guardians. 
14. Undermines education goals. 
15. Memo is a fig leaf of protection 
16. Please define – non-certified professional guardian; independent contractor; final 

decision-making authority; having considered;  
17. Does specifically approved by the Court apply to a, b or c? 
18. A companion SOP is needed which clearly defines delegation  and accountability 
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Supporting Delegation 
1. CPG should assess the needs of the client and provide an appropriately qualified

individual to perform on-site visits is consistent with the requirements of the
Board which instructs the guardian to utilize competent individuals and/or entities
in addressing client needs.

2. Sanctioning the ability of a guardian to employ qualified individuals or entities to
perform client visits will, has the potential to lower travel costs.

3. Remove “delegation” and substitute “ employ or assign”
4. Remove “client” and substitute “incapacitated person”
5. Documenting the suitability of a designated visitor will result in guardians

spending unproductive time and client money to create a paper file
6. It is not appropriate to create a rule that allows the Board broad access to

records of CPGs. As written the Board could demand records in the absence of a
disciplinary proceeding.

7. Revise  second paragraph to read “Notwithstanding the decision of a guardian to
employ or assign in-person visits with an incapacitated person to another
qualified individual, the guardian alone remains responsible for decisions made in
the exercise of the guardian’s statutory duty.”

8. Change “one visit every three months” to “four visit per year”.

SOP not needed. 

1. Board is problem solving in a vacuum.
2. Board is expanding its authority.
3. Board has no regard for the civil rights of business owners.
4. Board has no regard for the practicalities of business management.
5. Board has no regard for the liberty of business owners.
6. Board has no regard for the increasing need for experienced professional

guardians to meet demand.
7. It is not the Board’s job to take measures to prevent guardian mismanagement.
8. It’s only a matter of time before professional guardians start a class action lawsuit

against the Board.
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Honorable Judge James Lawler;  

I am writing you today regarding the proposed Standard of Practice (SoP) 404.3, 

Meaningful Visits.[1]   

As a member of the public, it has been quite difficult to follow this issue, to 

understand the real questions involved, and also to see the Board having a hard 

time sorting things out.   

While the text looks quite simple, the issues represented are not.  After studying 

the related questions in detail, I find myself agreeing emphatically with one of 

your Board members, who explicitly stated a view that adopting this regulation, 

as now formulated, would be a “big mistake” and a most regrettable action.  I 

also found another Board member’s concerns about accountability and 

delegation to be compelling.   

My detailed observations can be grouped into the following five categories, 

which are explained further below.   

1. Central policy issues have not been properly addressed.   

2. There are practical problems in the proposed text.   

3. Should some version of this SoP be passed, other requirements  

need to be considered. 

4. Shortcomings in public deliberations and in voting. 

5. Communication with the public and posting for comment  

have been problematic.   

I believe underlying issues are actually relatively straight forward, even though 

they aggregate into a complex picture.  Over the years, the standards and 

expectations for paid guardianships have been changing, with an increasing 

focus on serving the deepest personal needs of the incapacitated person.  The 

National Guardianship Association (NGA) has been a venue for discussion, with 

conclusions published in the form of proposed national “Standards of 

Practice”.[2]  On this topic, Section 13 V of the Third Edition of these Standards 

(Published in 2007) reads:   

      “The guardian shall visit the ward no less than monthly.”   

The NGA text continues on to detail the purpose and guidelines for such visits.   

I believe it was last year your CPGB Standards of Practice incorporated the NGA 

“13 V” standard as Section 404.1, presumably in an effort to “keep up with the 

times”.  That is, be in harmony with national thinking and standards.  But while 

this step may have seemed straight forward, the fact is that some persons have 
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become concerned that the more stringent client-centered standard of service is 

not being followed by a number of agencies operating in Washington State.  It 

has been alleged that in these agencies, the fiduciary duties of the responsible 

paid guardian are being routinely and too frequently delegated to unauthorized 

and unqualified junior employees.  If true, some maintain that this would result 

in poorer service to incapacitated persons in need of decision support, while also 

putting those guardians and agencies who comply at an economic disadvantage.   

Unfortunately, the proposed 404.3 text, as I read it, would fully retract key 

intentions of section 404.1, thus accepting inappropriate delegation of the 

emerging standard of the paid guardian’s fiduciary duty to maintain true and 

first-hand in-person knowledge of the needs, wishes, and best-interests of each 

and every incapacitated person for whom she or he has personal 

responsibility.  In addition, as I read it, this text would extend authority (absent 

checks and balances) to further delegate these fiduciary duties to independent 

contractors, and to pretty much any other person the responsible guardian 

identifies and is able to present to a Superior Court as possibly appropriate.   

Another Board member noted in your April 8
th

 in-person SeaTac meeting, that 

this question has been the subject of deliberation for over a year, implying it is 

time for a decision.  After all, the issue of providing services to vulnerable 

persons with minimal assets and/or income is in the balance.  Yet the proposed 

404.3 text which would de facto “retract” 404.1 if approved, is simply not 

acceptable in my view.  I see an imprudent and un-checked delegation of core 

fiduciary responsibilities which is unwise.   

That is, I believe this potential reduction in care standards would compromise 

the most fundamental rights of incapacitated persons, and thus underlying 

purposes of the CPGB.  While raising standards of education, competence, and 

performance, instead of being satisfied with regrets, “tut-tutting” or hand-

wringing (or worse, not knowing) when situations go wrong, are what should be 

at the forefront of community thinking.   

Surely this is a topic where solid analysis and discussion is needed.  So from a lay-

person’s point of view it is obvious that input from all interested and 

knowledgeable parties is essential.  Yet it also appears to be a topic for which 

recusals by those financially most-impacted parties might be appropriate, and an 

area where any “caucusing” or associated “block voting” (which I believe I’ve 

seen evidence of) should be sternly discouraged.   

Thank you in advance for having posted this comment, and to those who are 

able to find time to review my concerns.  Each of these five issues is taken up 

further in the list below.   

Tom Goldsmith   

 

1. Central policy issues have not been properly addressed. 

a. An emerging new standard requires that one single guardian be 

responsible and accountable for each incapacitated person.  And 

may only delegate key, monthly visits in special circumstances, to 

another CPG.  This thinking has not been well addressed.   
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b. I strongly believe that policy / quality-level decisions like this should 

take place with clear support from a higher, perhaps “political” 

level.  i.e., with close support in the Legislature.   

This is a matter of quality of services, to be decided within the context 

of funding.   

c. It appeared in the April 8
th

 CPGB discussion of this topic that some 

interpret CPGB SoP to allow an “agency” to be the guardian of an IP, 

not a single, designated, individual.   

That leaves the question, IS a single guardian 100% responsible for 

each incapacitated person, when operating within the context of an 

agency?   

A widely quoted “management” theory (which I have always 

accepted) is that, “if multiple persons are made responsible for 

something, then no one is truly responsible.”   

d. A national trend in thinking has emerged over past years (See 13 V at 

http://www.guardianship.org/documents/Standards_of_Practic.pdf), yet 

the existence and intentions of this NGA standard do not seem to be 

seriously considered in 404.3 discussion.  Neither is the standard 

refuted, nor is it in any way discredited.   

e. Without such protections, it appears likely that this proposed 

convention, earlier justified as a way to facilitate and support 

guardianships in rural areas (where travel times and costs can put 

guardianship services out of reach for some) would end up being most 

intensively used in urban areas.  ....More as a tool to increase profits 

for the larger agencies which would be tempted to “shuffle around” 

accountability, very possibly to the detriment of those incapacitated 

persons who have limited capacity and thus little ability to object.   

f. The proposed delegation rules will surely undermine education 

goals.  That is, interest on the part of agency employees in improving 

their knowledge and skill in delivering fiduciary services to 

incapacitated persons will be discouraged.  Why, after all, should 

lower level staff strive for education and improvement of skills, when 

they can be allowed to do that same work without arduous training?   

2. There are practical problems in the proposed text.   

a. The text itself seems not to be well written.  Problems (to the eye of a 

non-expert) include:  

1. The term “non-certified professional guardian” (under “a” in the 

first paragraph) does not have an accepted meaning in 

Washington State.   

2. The term “independent contractor” (of section “b” of the first 

paragraph) is excessively broad, and could conceivably include 

almost any person.  

3. The term “specifically approved by the Court” (following item 

“c” of the first paragraph) is unclear, as to whether “a” or “b” 

are included.   
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4. The term “final decision making authority” (in the first line of the 

second paragraph) is not accepted or well understood, as 

became apparent during  the April 8
th 

CPGB meeting at which 

the proposed SoP 404.3 was discussed.  

5. The phrase “having considered” (preceding “a” in the second 

paragraph) is too vague to be meaningful.   

6. The phrase “available to the Certified Professional Guardianship 

Board” (“c” of the second paragraph) fails to specify the 

meaning of “available”, for example, including no time frame or 

legibility parameters.  Also, this feature may be in conflict with 

other policies, regulations, or practices.   

b. The idea of submitting a “memo to file” justifying a delegation seems 

an ineffective and thus impractical “fig leaf” of protection.  Neither 

AOC or Superior Court resources would likely to be available to review 

such files, or even assure that such files exist or are of sufficient 

quality.   

Indeed, I have not seen any law, regulation, or mandate for active 

monitoring that would assure, or govern either the existence or the 

review of such documents.  Nor any standards for their content.   

c. No guidelines or rules are presented for the writer of the “delegation” 

justifications, other than the brief and rather vague, “having 

considered” phrase, which says nothing in terms of objectives or 

justifications from a client-centered point of view.   

d.  As a practical matter, any breach of the interests of incapacitated 

persons due to this proposed regulation change would be VERY 

difficult for the CPGB, as certification and regulatory body, to detect.  

e. Also the Superior Courts would be unlikely to find themselves with the 

time or the skills to detect lapses that occurred as a result of 

imprudent delegations or lack of monitoring of delegees.   

3. Should some version of this SoP be passed, other requirements  

need to be considered.  

a. It appears that a companion SoP is needed, which clearly defines 

delegation and accountability.  If, as some board members have 

suggested, an agency is indeed the appointed guardian of an 

incapacitated person, my belief is that there should be a single 

certified professional guardian who shoulders and feels personally 

accountable for that designation of responsibility.   

b. In practice, I would expect the “fig leaf” of a memo to file  

to have little practical effect, and soon to have no benefit  

at all.   

Only a formal Court review and approval of a separate motion could 

be effective.  Such a request should not simply be incorporated 

/amalgamated into a “care plan” for (implicit, blanket) approval.   
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c. In connection with a Court motion for delegation, the agency should 

clearly report its number of guardians and guardianships, and the 

number and duration of such delegations.   

d. An explicit motion justifying delegation, with documentation of agency 

context, would result in a public Court record.  While awkwardly, NOT 

having , or NOT requiring this documentation to be formally filed could 

be construed by some as a tactic to avoid coming GR 31.1 

requirements, as well as being an abridgement of incapacitated 

persons’ rights to diligent care.   

e. Caveats should be added to any SoP for delegation.   

1. Requirements / descriptions of allowable delegations should be 

specified.  e.g., registered nurse, CPA, etc. (together with an 

indication of the sort of special circumstances that would justify 

such delegation).   

2. Where family or close friends are in the picture, their view or 

perhaps their consent should be sought, and accounted for in 

any motion presented in Superior Court.   

4. Shortcomings in public deliberations and in voting.  

a. As I recall, in late 2011 or early 2012 the topic of delegating 

meaningful visits was first justified as a way to increase the availability 

of paid guardian support in rural areas, where travel costs could be a 

deciding factor.  Yet not long after, this idea seemed to be set aside 

and a “business model” justification on economic (or competitive) 

grounds emerged.  This economic model (with an implicit lower-

standard-of-service) has seemingly been carried forward, alone 

becoming the basis for justification.  Supplemented, perhaps, by a 

defensive idea revolving around autonomy of guardians, and privacy 

regarding their decisions and records.   

b. I have been surprised to see public comments from paid guardians 

that invoke the idea of privacy for guardian records.  Court records for 

guardianships in Washington State are generally open, and have 

become more-so over recent decades.  I find this appropriate, given 

that incapacitated persons have little opportunity and limited capacity 

to protect themselves, making it important that others have insight 

into their affairs.  Also, I believe that guardians have an unusual 

freedom to do most of their work with minimal review, while 

operating as Court appointees who manage other people’s lives and 

other people’s money; already, some believe, with too little 

monitoring or scrutiny.   

c. From a “layman’s” point of view, it would appear that Board members 

with strong and direct financial interests, after contributing facts from 

their field experience and their viewpoints to discussions, might 

recuse themselves from voting on this delegation issue.  It is not easy 

for outsiders to believe that interested parties will not have difficulty 
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achieving objectivity in their views, where a good deal of money may 

be involved.   

5. Communication with the public and posting for comment  

have been problematic.   

a. The proposed regulation’s posting for public comment, given the 

importance and the controversy it and related topics have invoked, 

lacks needed explanation / justification text.  Such text  would, 

hopefully, raise some of the following issues:  

1. The background and history of this set of issues. 

2. How many times it has been voted on.   

3. That one CPGB Regulation Committee member presented a 

“minority” dissenting opinion to the Board in a full meeting, and 

why.   

4. The controversial “Resa Raven” case, and how some see a 

relationship to these issues.   

5. Where complex “substitute judgment” and “self -determination” 

issues might also to be considered. 

b. The use of an existing section number (404.3) without noting that the 

existing 404.3 would be re-numbered (to 404.4) has been confusing to 

the uninitiated.   

c. From my own point of view, the blocking of access to the Courts.wa 

web site from outside of USA, without notification or knowledge 

within AOC, or even a proper error message, has caused me 

considerable inconvenience.  While this obstacle is surely not a 

responsibility of the CPGB, it has made navigating of documentation at 

hand unnecessarily difficult, so hopefully will not continue to be a 

problem in the future.   

 

 

 

   

 

 
 

                                                           
[1]

 See Standards of Practice 401.1, “Guardians of the Person shall have meaningful  

in-person contact with their clients as needed, generally no less than monthly.”   

[2]
 NGA standards have been evolving, with drafts formally published since 1991.  See:  

http://www.guardianship.org/documents/Standards_of_Practice.pdf third edition,  

of 2007, which states, “The guardian shall visit the ward no less than monthly.” 
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Proposed SOP 404.3 

• That a CPG must, on a quarterly basis, conduct the monitoring visit of each 
individual under guardianship. 
   

Response:  As this requirement for a quarterly monitoring visit    
 already exists for people who have a guardian of estate appointed, I   
 assume that this newest amendment to the Standards of Practice   
 would be as an extension of this requirement to those who have a   
 Guardian of Person appointed.  I also assume that one visit for    
 people who are under both Guardianship of the Person and Estate   
 would suffice.  If these assumptions are correct, we would agree.  I   
 do not think people with both Estate and Person guardianship    
 should require 2 visits each quarter by a CPG. 
 
 
I thank you for this opportunity to respond.  If I can be of further assistance, please 
let me know. 
 
Sincerely, 
 
Elizabeth Lindley,  Executive Director,  Lifetime Advocacy Plus 
 
______________________________________________________________ 

Hello, 

I read through the public comments to the proposed changes to SOP 404.3 and I 
noticed some focus on the National Guardian Association Standards of Practice.  It is 
not clear from the comments that the writers realize the NGA Standards of Practice, 
unlike the CPG Board's Standards of Practice are not mandatory.   

The Preamble to the NGA Standards of Practice states, "NGA has, therefore, adopted 
standards that we feel reflect realistically as possible the best or highest quality of 
practice."  (Emphasis added).  NGA standards are aspirational, Washington standards 
are minimum standards. 

Thank you. 

Deborah Jameson 

______________________________________________________________________
_ 
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             ADMINISTRATIVE OFFICE OF THE COURTS 
Callie T. Dietz 

State Court Administrator 
                          

 
Proposed SOP 401.6 
 
 
The SOP was approved for public comment May 13, 2013, with a comment 
period which expired July 29, 2013. It was reposted on about August 16, 2013 
with notification that it would be considered during October 14, 2013 board 
meeting. 
 
Proposed Revised SOP: 
 
Standby Guardian 
 
SOP 401.6 All certified professional guardians and guardian agencies have a duty by 
statute to appoint a standby guardian. In appointing a standby guardian it is the best 
practice to appoint a certified professional guardian unless otherwise authorized by 
the local court with jurisdiction 
 

401.6.1 All certified professional guardians shall appoint a standby guardian 
who is a certified professional guardian who accepts the appointment and has 
the skills, experience and availability to assume responsibility as court-
appointed guardian per statutory requirements. 

 
401.6.2 The standby guardian will serve when the guardian cannot be reached 
in an emergency, during planned absences and at the death or incapacity of the 
guardian. 

 
401.6.3 The certified professional guardian will ensure that in his or her 
planned or unplanned absence the standby guardian shall have access to 
records and information needed to address the needs of the incapacitated 
person. 
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The Regulations Committee submits the following revision for Board 
consideration. 
 
SOP 401.6 All certified professional guardians and guardian agencies have a duty by 
statute to appoint a standby guardian. In appointing a standby guardian it is the best 
practice to appoint a certified professional guardian unless otherwise authorized by 
the local court with jurisdiction 
 

401.6.1 All certified professional guardians shall appoint a standby guardian 
who is a certified professional guardian who accepts the appointment and has 
the skills, experience and availability to assume responsibility as court-
appointed guardian per statutory requirements. 

 
 

401.6.3 The certified professional guardian will make available to the standby 
guardian those records and information needed to address the needs of the 
incapacitated person in the event of a planned or unplanned absence.  

 
 
Applicable Statute: RCW 11.88.125 Effective July 28, 2013 
 
1) ((The person)) Any individual or professional guardian appointed by the court as 
either guardian or limited guardian of the person and/or estate of an incapacitated 
person shall file in writing with the court, within ninety days from the date of 
appointment, a notice designating a standby ((limited)) guardian or standby limited 
guardian to serve as ((limited)) guardian or limited guardian at the death ((or)), legal 
incapacity, or planned absence of the court- appointed guardian or limited guardian. 
The notice shall state the name, address, zip code, and telephone number of the 
designated standby guardian or standby limited guardian. Notice of the guardian's 
designation of the standby guardian or standby limited guardian shall be given to the 
standby guardian or standby limited guardian, the incapacitated person and his or her 
spouse or domestic partner and adult children, any facility in which the incapacitated 
person resides, and any person ((entitled to)) who requested special notice under RCW 
11.92.150 ((or any person entitled to receive pleadings pursuant to RCW 
11.88.095(2)(j))). ((Such)) 
 
(2)(a) If the regularly appointed guardian or limited guardian dies or becomes 
incapacitated, then the standby guardian or standby limited guardian shall have all the 
powers, duties, and obligations of the regularly appointed guardian or limited guardian 
and in addition shall, within a period of thirty days from the death or adjudication of 
incapacity of the regularly appointed guardian or limited guardian, file with the superior 
court in the county in which the guardianship or limited guardianship is then being 
administered, a petition for appointment of a substitute guardian or limited guardian. 
Upon the court's appointment of a new, substitute guardian or limited guardian, 
the standby guardian or standby limited guardian shall make an accounting and report 
to be approved by the court, and upon approval of the court, the standby guardian or 
standby limited guardian shall be released from all duties and obligations arising from or 
out of the guardianship or limited guardianship. 
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(((2))) (b) Letters of guardianship shall be issued to the standby guardian or standby 
limited guardian upon filing an oath and posting a bond as required by RCW 11.88.100 
((as now or hereafter amended)). The oath may be filed prior to the regularly appointed 
guardian's or limited guardian's death or incapacity. The standby guardian or standby 
limited guardian shall provide notice of such appointment ((shall be provided)) to the 
((standby guardian, the)) incapacitated person and his or her spouse or domestic 
partner and adult children, ((and)) any facility in which the incapacitated person resides, 
and any person who requested special notice under RCW 11.92.150. 
 
(c) The provisions of RCW 11.88.100 through 11.88.110 ((as now or hereafter 
amended)) shall apply to standby guardians and standby  limited guardians. 
 
(3)(a) A standby guardian or standby limited guardian may assume some or all of the 
duties, responsibilities, and powers of the guardian or limited guardian during the 
guardian's or limited guardian's planned absence. Prior to the commencement of the 
guardian's or limited guardian's planned absence and prior to the standby guardian or 
standby limited guardian assuming any duties, responsibilities, and powers of the 
guardian or limited guardian, the guardian or limited guardian shall file a petition in the 
superior court where the guardianship or limited guardianship is being administered 
stating the dates of the planned absence and the duties, responsibilities, and powers 
the standby guardian or standby limited guardian should assume. The guardian or 
limited guardian shall give notice of the planned absence petition to the standby 
guardian or standby limited guardian, the incapacitated person and his or her spouse or 
domestic partner and adult children, any facility in which the incapacitated person 
resides, and any person who requested special notice under RCW 11.92.150. 
 
(b) Upon the conclusion of the hearing on the planned absence petition, and a 
determination by the court that the standby guardian or standby limited guardian meets 
the requirements of RCW 11.88.020, the court shall issue an order specifying: (i) The 
amount of bond as required by RCW 11.88.100 through 11.88.110 to be filed by the 
standby guardian or standby limited guardian; (ii) the duties, responsibilities, and 
powers the standby guardian or standby limited guardian will assume during the 
planned absence; (iii) the duration the standby guardian or standby limited guardian will 
be acting; and (iv) the expiration date of the letters of guardianship to be issued to the 
standby guardian or standby limited guardian. 
(c) Letters of guardianship consistent with the court's determination under (b) of this 
subsection shall be issued to the standby guardian or standby limited guardian upon 
filing an oath and posting a bond as required by RCW 11.88.100. The standby guardian 
or standby limited guardian shall give notice of such appointment to the incapacitated 
person and his or her spouse or domestic partner and adult children, any facility in 
which the incapacitated person resides, and any person who requested special notice 
under RCW 11.92.150.  
 
(d) The provisions of RCW 11.88.100 through 11.88.110 shall apply to standby 
guardians and standby limited guardians. 
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(4) In addition to the powers of a standby ((limited)) guardian or standby limited 
guardian as noted in ((subsection (1) of)) this section, the standby ((limited)) guardian or 
standby limited guardian shall have the authority to provide timely, informed consent to 
necessary medical procedures, as authorized in ((RCW 11.92.040 as now or hereafter 
amended)) RCW 11.92.043, if the guardian or limited guardian cannot be located within 
four hours after the need for such  consent arises. 
 
Note: 

• RCW 11.88.125 doesn’t require a CPG to designate a CPG as standby. 
• RCW 11.88.125 doesn’t include anything regarding sharing information with the 

standby. 
• RCW 11.88.125 doesn’t address the qualifications of the standby. 
•   

Summary of Public Comments 
 
Against Adoption 

1. Already in RCW 11.88.125. 
2. It is difficult to image that a CPG is not aware of the need to be properly 

informed. 
3. SOP 401.6.1 contradicts 401.6. 
4. When only a few CPGs serve a particular area who will be allowed to serve as 

standby? 
5. Can the court have the authority to approve someone other than a CPG as 

standby? 
6. RE: SB 5692 – has a length of time been designated for a planned absence? 
7. SOP is ambiguous. – What is a planned absence? 
8. Current statute works well – when I’m unable the facility has my contact 

information or information for a co-guardian.  
9. We can be reached by cell phone anytime. 
10.  “We were in the Europe on a Cruise a year ago and we approved surgeries and 

kept up to date on clients with email and cell phones. We were visiting a cousin 
in Tennessee in the Appalachians and were able to approve an open heart 
surgery. When we were in Southern California for Dad’s funeral services a hotel 
cooperated with receiving and sending a fax a few years ago to approve another 
surgery. When we were in Redlands, CA for my University reunion we kept up to 
date with clients and caregivers via cell phone and email. Earlier this month we 
were on a cruise to Alaska and kept up to date on one of our clients who was 
dying and agreed to Hospice for him via cell phone on the ship and a call from 
APS about possible new clients. All of these occurred within a few hours of 
receiving messages or emails and all the facilities knew we were gone and where 
to reach us. In fact, they reach us the same way whether we are in King County 
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Europe or a cruise ship. Why do we need to notify the courts or anyone else 
about our “planned absence”.” 

11. Does not provide continuity of care. 
12. The Board is presuming that the only people capable of maintaining continuity of 

care are my 268 fellow CPGs.  This could be correct.  However, I would suggest 
that it is far more likely that a non-CPG who is acquainted with the IP (e.g. a 
Case Manager, family member, staff person, nurse care manager, care provider, 
attorney, etc.) would be in a better position to maintain the IP’s continuity of care. 
That “non-CPG” most likely understands the IP’s needs, opinions, desires, 
preference, and general affairs.  It is unlikely (though possible) that a CPG would 
be equally as qualified, especially on a temporary basis. 

13.  Ensure is too vague. 
14.  The requirement to ensure that records and information is available is a logistical 

nightmare. 
 
 

Supporting partial adoption 
 

1. Keep 401.6.1  delete the 2nd and 3rd paragraph. 
2. Needs to explain the statute. 

 

Page 118 of 129



 
Public Comments 
 
 
Tom O’Brien 
 
I respectfully suggest that the Board not enact this revision. There is very little in 
the proposed change that is not already required under RCW 11.88.120, as 
amended effective July 28, 2013. There is not a good reason for professional 
guardian regulations to recapitulate statutory requirements. As a general rule there 
is danger in doing so. The same rule stated different ways can always lead to 
disputes based on highly technical differences in interpretation, and such disputes 
inevitably descend to absurdity. Laws can change, and such changes can lead to 
problems if they result in contradictory requirements between the statute and 
regulations. If there is need for a rule, this must be accepted, but in this instance 
the statute is perfectly adequate on its own to implement the desired requirements.  
 
The only addition the proposed rule has to statutory requirements is section 
401.6.3, requiring that Stand-by guardians taking over during a planned absence 
have access to necessary information. It is difficult to imagine that a Certified 
Professional Guardian is not aware of the need to be properly informed, and the 
weight of all of the other provisions in the Board’s rules requiring due diligence is 
not significantly enhanced by this provision.  
 
________________________________________________________________ 
 
Cynthia Trenshaw 
 
Perhaps I'm missing something here, but it does seem to me that SOP 401.6.1 
contradicts 401.6 
 
401.6 is modified by "it is the best practice" and "unless otherwise authorized by 
the local court with jurisdiction." 
 
401.6.1 says "shall appoint." 
 
After ten years of active service I have decided to retire from professional 
guardianship (though not from my GAL work), which means that Island County is 
down to one Certified Professional Guardian. I serve as the standby guardian for 
that CPG in all of her active cases.  
 
May I continue to be her standby?  
If not, whom should she choose to replace me? 
Whom is she to choose when she is awarded the next guardianship in this county? 
On which sentence of 401.6 shall we rely?  
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And does Island County Superior Court have the authority to approve someone 
other than a CPG for standby? 
 
Sari Spieler, CPG 
 
Regarding the requirement that all Standby Guardians for a Certified Professional 
Guardian also be a Certified Professional Guardian - 
 
The supportive opportunity of having two CPGs in Island County is changing 
as the only other CPG in Island County is stepping down from being Certified.  She 
has been serving as Standby Guardian for 3 wards I represent, and will willingly 
continue to do so.  As her status changes to Professional Guardian (vs. Certified), I 
believe she is still the best qualified and capable to continue serving as standby 
guardian for these protected adults.  I would request an exception to the SOP from 
the courts for all 3 wards, and not consider that a major breach of best practice.  
 
In rural areas with few CPGs, there are likely good local candidates who are not 
certified.  I acted as Standby Guardian to a Certified Guardian for 2 wards before 
becoming certified myself.  It is important to have supervision and mentoring by 
Certified Guardians for non-certified individuals, so we can better meet the growing 
demands to protect our vulnerable adult population. 
 
This dilemma is not unique to Island County, as CPGs in other rural or remote 
areas in the state are also challenged with the distance factor.  For us, with bridges 
and ferries providing access, any standby guardian not on island has extensive 
travel time and associated costs to respond to emergencies, make regular visits, 
and deal with local resources on behalf of their wards.  I believe it important for the 
CPG to have more choice and influence in who steps in when they are 
unavailable. 
 
Also, I am asking for clarification regarding SB 5692, Item 3(a) that was adopted 
on 4/12/13 - 
Has a length of time for a "planned absence" been designated in regards to 
petitioning the court, and informing the IP, family, facility and interested 
parties? 
This requirement seems a burden to the guardian and the courts, and an added 
expense to the ward's estate if a guardian has a planned absence over a weekend 
or just a few days, versus being gone for a week or more.  I agree with the 
responsibility to have the Standby Guardian and facility know any time a guardian 
has a planned absence of any length, but I'm not sure our courts will welcome the 
flood of paperwork required for brief absences. 
 
Thank you for passing these thoughts along to the board for their consideration. 
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Michael Johnson 
 
Dear CPG Board: 
 
As a CPG and practicing attorney, I generally agree with the comments of Tom 
O'Brien. He should have been a lawyer. 
 
I am not sure what precipitated this Proposed SOP. When I am out of town or out of 
state, the existing standby statute works well for my clients/IPs. Either the facility is 
aware of the statute and contact information of the IP, or a co-guardian with 
independent authority is available and the statute is not even triggered. 
 
For all of my clients, the facility has a list of the contact information, including the 
standby guardian, and will contact the standby guardian if the guardian is not 
available. In some of my cases, there is a family member co-guardian with 
independent authority who can act, making a standby guardian redundant and 
unnecessary, a better arrangement which avoids triggering the standby statute. (Co-
guardians have the additional benefit of avoiding the legal costs associated with 
appointing a successor guardian.) The statute adequately protects my clients/IPs. 
 
Laws and rules are becoming incredibly complex and wordy. Language should be 
simplified to make them more accessible and understandable to IPs, the general 
public, as well as CPGs. 
 
My primary concern about the Proposed 401.6 is that none of the language clearly 
explains what is expected of a CPG in addition to the statute. It seems like it 
contains a lot of well thought out but really unnecessary language because it 
duplicates the statute. 
 
In addition, Proposed SOP 401.6.3 expresses a reasonable concern that CPGs 
should ensure a standby has access to records. But what is expected of CPGs in 
addition to the statute? What is a "planned or unplanned absence"? What does "will 
ensure" mean? Proposed SOP 401.6.3 actually makes what is expected of CPGs 
more ambiguous than what the statute says. 
 
While I appreciate the work that went into drafting, in keeping with simplicity and 
accessibility why not a one-line statement that says something like, "When 
appropriate, a certified professional guardian should provide the standby guardian 
with access to records and information needed to address the needs of the 
incapacitated person." 
 
Thanks for the opportunity to comment. 
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Ken and Sylvia Curry, CPGs 
 
Thank you for the opportunity to comment on the CPG Board’s new rule.  We don’t 
understand why it is necessary but if the Board feels that it is we would like to see 
clarification of “planned absence”.  
The whole thing around “planned absence” has us very confused.  There is no 
definition in the Legislation or in the new rule of the CPG Board.  
We may have the wrong version of the legislation but we thought we were 
supposed to notify the courts in the event of a “planned absence”.  The CPG Board 
doesn’t seem to include that issue. 
 
We don’t believe that the rule is really necessary or at least it needs to acknowledge 
that we are in the 21st century with cell phones, email, etc. available to us. 
 
We have a trip to visit a client in Bellingham every two months.  The way the 
legislation reads, we should notify the court and get the standby guardian ready.  We 
have cell phones and email and are in constant contact with the caregivers for our 
clients. 
 
We were in the Europe on a Cruise a year ago and we approved surgeries and kept 
up to date on clients with email and cell phones.  We were visiting a cousin in 
Tennessee in the Appalachians and were able to approve an open heart surgery.  
When we were in Southern California for Ken’s Dads funeral services a hotel 
cooperated with receiving and sending a fax a few years ago to approve another 
surgery.  When we were in Redlands, CA for my University reunion we kept up to 
date with clients and caregivers via cell phone and email.  Earlier this month we were 
on a cruise to Alaska and kept up to date on one of our clients who was dying and 
agreed to Hospice for him via cell phone on the ship and a call from APS about 
possible new clients.  All of these occurred within a few hours of receiving messages 
or emails and all the facilities knew we were gone and where to reach us.  In fact, 
they reach us the same way whether we are in King County Europe or a cruise ship.  
Why do we need to notify the courts or anyone else about our “planned absence”. 
 
The rule should at least state that Guardians may keep in touch with caregivers and 
facilities during “planned absences” via cell phone or internet. 
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GERALD W. NEIL NEIL & NEIL, P.S. 
CHRISTOPHER E. NEIL ATTORNEYS AT LAW 
DEBORAH J. JAMESON 5302 PACIFIC AVENUE 
 TACOMA, WASHINGTON 98408 
 (253) 475-8600 
 (253) 473-5746 FAX 
 
 
       July 31, 2013 
 
 
Certified Professional Guardian Board 
Sent via email. 
 
 
Re:  Standard of Practice Revisions 
401.6 Standby Guardian 
 
Dear CPG Board: 

I am writing to comment on the proposed change to Standard of Practice (SOP) 
401.6.  The following is an underscore strike through version of that SOP so you can 
easily see your proposed changes. 

              

SOP 401.6 All certified professional guardians and guardian agencies have a 
duty by statute to appoint a standby guardian. In appointing a standby guardian it is the 
best practice to appoint a certified professional guardian unless otherwise authorized by 
the local court with jurisdiction.  

401.6.1  All certified professional guardians shall appoint a standby guardian who 
is a certified professional guardian who accepts the appointment and has the skills, 
experience and availability to assume responsibility as court-appointed guardian per 
statutory requirements. 

SOP 401.6.2 The standby guardian will serve when the guardian cannot be 
reached in an emergency, during planned absences and at the death or incapacity of 
the guardian. 

SOP 401.6.3 The certified professional guardian will ensure that in his or her 
planned or unplanned absence the standby guardian shall have access to records and 
information needed to address the needs of the incapacitated person.  
 
              
 

My understanding is this proposed change was prompted by a revision to the 
Standby Guardian law (RCW 11.88.125) created by Senate Bill 5692 in the 2012-2013 
legislative session.  The new law gives guardians (both professional and lay) new 
techniques to provide a continuity of care to Incapacitated People if the appointed 
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Certified Professional Guardian Board 
Re:  Standard of Practice Revisions 
July 31, 2013; Page 2 
  
 

 

guardian is unavailable.  Providing continuity is one of the paramount duties of a 
guardian.   
 

Your proposed revision of the SOP does not provide continuity of care. In fact, it 
does just the opposite.  
 

Your proposal (which is now internally inconsistent1) mandates that the Standby 
Guardian must be a CPG, to wit:  “401.6.1  All certified professional guardians shall 
appoint a standby guardian who is a certified professional guardian”. 
 

By creating this mandate (401.6.1) the Board is presuming that the only people 
capable of maintaining continuity of care are my 268 fellow CPGs.  This could be 
correct.  However, I would suggest that it is far more likely that a non-CPG who is 
acquainted with the IP (e.g. a Case Manager, family member, staff person, nurse care 
manager, care provider, attorney, etc.) would be in a better position to maintain the IP’s 
continuity of care.  That “non-CPG” most likely understands the IP’s needs, opinions, 
desires, preference, and general affairs.  It is unlikely (though possible) that a CPG 
would be equally as qualified, especially on a temporary basis.  
 

Also, this well-meaning proposal (401.6.1) does not comport with the realities of 
the work of a guardian.  In most cases, there will be no CPG sufficiently acquainted with 
the IP to provide the highest continuity of care.2 The use of a non-CPG as Standby 
Guardian: (a) could likely be in the best interest of the IP, (b) may better comport with 
the IP’s preferences, and (c) should not be removed from the pool of potential 
candidates for Standby Guardian. 
 

The new third paragraph (401.6.2) describes the duties of the Standby.  This 
summary is unnecessary and provides an overly-brief, incomplete description of the 
Standby Guardian law.  CPGs are already required to know the law (SOP 401.3); thus, 
creating this incomplete summary is unnecessary, duplicative, and likely to create 
confusion.   
 

The new final paragraph (401.6.3) suggests that the guardian must “ensure” that 
information is available to the Standby.  If the Standby is well acquainted with both the 
IP and the Guardian, this is already being done.  But when the Standby must be another 
CPG – perhaps a CPG unacquainted with the IP or the Guardian - this is a logistical 
nightmare. 
 
                                                
1 In the preceding paragraph of the SOP (401.6), using a CPG as a Standby Guardian is a “best practice”, 
but it is not required.  Yet in the next paragraph it is mandatory.  At the very least I would suggest that the 
two adjoining paragraphs of the SOP use the same terminology: either “shall” or “best practice”, but not 
both – it is confusing. 
2 Except, of course when a CPG Agency is the guardian and one of the agency’s CPGs serve as the 
Standby. 
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Certified Professional Guardian Board 
Re:  Standard of Practice Revisions 
July 31, 2013; Page 3 
  
 

 

This standard to “ensure” that “records and information needed to address the needs 
of the incapacitated person” is extremely broad, vague and imprecise.  In practical 
terms it is unclear how a Guardian would “ensure” this be done.  Of course, in hindsight 
one might know, after the fact, that the Guardian did not “ensure” that necessary 
information was shared. However using the proposed language prospectively the Board 
is providing no objective standard of what “must” be done as a “minimum standard”3 to 
ensure the information is available.  It is impossible for a Guardian to comply when the 
standard is so vague. 
 

For example:  
 
• The Guardian could have a medical emergency on any day (say a heart attack)  

that would require the Standby to act. Must the Guardian give up the password 
for their email system and carbon all emails to the Standby Guardian so that the 
most current (necessary) communication about the IP?  

• Does the Standby get keys to the office and the combination to the safe where 
the passcodes are kept? d  

• Does the Standby participate in weekly staff meetings to discuss the client’s 
needs?   

• Does the Standby get memos quarterly, monthly, weekly, or daily on each client’s 
situation?   

• How much information is enough to “ensure” that the Standby has all of the 
“information needed”? 

 
This final paragraph is a good idea, but it is not an objective, discernable 

standard by which all CPGs can be disciplined.  It is subjective, based upon the facts of 
the case. This idea would be best placed in an aspirational “best practices” section of 
the regulations, and is too imprecise to be “a minimum standard of practice which a 
professional guardian shall meet” GR23(c)(2)(ii)(emphasis added).  The board should 
not enact this section. 

 
I would respectfully request that the Board not enact these revisions to Standard 

of Practice 401. 
 

Very truly yours, 
 
 
 
CHRISTOPHER E. NEIL 

 
CEN/es 
                                                
3
 GR 23(c)(2)(ii) Standards of Practice.  The Board shall adopt and implement policies or regulations 

setting forth minimum standards of practice which professional guardians shall meet. (emphasis added) 
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Is anyone anywhere going to give a definition of “planned absences”.  We go on client visits 
from Kent to Bellingham, cruises, visits to granddaughter in Oregon and son in California.  We 
have our cell phone and computer with us.  We have approved services from Tennessee, 
Europe, California, etc.  No one knows when they call us whether we are in Kent or somewhere 
else.  I have tried the CPG Board before, my Legislators and WAPG and no one seems to have 
a definition. 
 
However, I believe my attorney had the best definition and hope the CPG Board will seriously 
consider adopting it: “I think of a planned absence as going in for an operation or going to the 
south pole.  Out of contact, unable to manage your case load.  Absence is not a reference to 
geographical location but rather inability to manage your case load.”  
 
How about adopting that change?? 
 
Ken and Sylvia Curry, CPG’s 
Your Advocates, CPGA 
 
 
 
Greetings, 
 
It is my understanding that the commend period on proposed SOP 401.6 has been extended 
until October 4, 2013. 
 
I recommend that Proposed Standards of Practice 401.6 should not be enacted for the 
following reasons: 
 
1.  This SOP is in part duplicative of an existing statute existing statute, and in part the rule goes 
beyond the statute creating contraints not envisioned in the statute.  Who may serve as 
standby guardian is governed by statute, not rule.  It appears that the CPG Board is drafting a 
statute here. 
 
2.  There is no imaginable benefit to the Incapacitated Person or to the practice of guardianship 
in limiting who may serve as standby guardian. 
 
3.  This one-size-fits-all rule does not acknowledge that every guardianship is a unique situation 
with unique factors, family dynamics, and personalities.  In some cases, it may be more 
appropriate to name a family member or other individual closely involved in the Incapacitated 
Person's life than a CPG with no knowledge of the case.  In other cases, there may not be any 
available or nearby CPGs to serve as standby.  What happens in this case? 
 
4.  Section 406.1.3 requires the CPG to provide the standby guardian with access to "records 
and information need to address the needs of the incapacitated person."  This would be 
logistically impossible for most individual CPGs or small agencies who do not have the resources 
to digitize all of their records and make them available to an outside party.  Is the standby 
entitled to access all records?  How does the CPG give access to the standby while maintaining 
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confidentiality requirements for other clients or business records?  How does the CPG comply 
with this rule while not violating HIPAA? 
 
Thank you for your consideration of my comments. 
 
Respectfully, 
 
Christopher J. Fast, CPG 
Reed Longyear Malnati & Ahrens, PLLC 
801 Second Avenue, Suite 1415 
Seattle, WA 98104 
(206) 624-6271 
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